UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABOR RELATI ONS BOARD
Regi on 21

CALSTRI P STEEL CORPORATI ON
Empl oyer
and Case 21-RC-20658

WESTERN STATES | NDEPENDENT
NATI ONAL UNI ON

Petiti oner
and

UNI TED STEELWORKERS OF AMERI CA,
AFL-CI O, CLC

| nt er venor

DECI SI ON AND DI RECTI ON OF ELECTI ON

Upon a petition duly filed under Section 9(c) of
the National Labor Relations Act, as anmended, a hearing was
conducted before a hearing officer of the National Labor
Rel ati ons Board, hereinafter referred to as the Board.

Pursuant to the provisions of Section 3(b) of the
Act, the Board has delegated its authority in this

proceedi ng to the undersi gned Regi onal Director.



Upon the entire record in this proceeding, the
under si gned finds®:

1. The hearing officer’s rulings nade at the
hearing are free fromprejudicial error and are hereby
af firnmed.

2. The parties stipulated, and | find, that the
Enpl oyer is engaged in commerce within the nmeaning of the
Act. Accordingly, it will effectuate the purposes of the
Act to assert jurisdiction herein.

3. The Petitioner and the Intervenor are |abor
organi zations within the nmeaning of Section 2(5) of the Act
and claimto represent certain enployees of the Enpl oyer.

4. A question affecting comrerce exists
concerning the representation of certain enployees of the
Empl oyer within the nmeaning of Section 9(c)(1) and Section
2(6) and (7) of the Act.

5. The parties stipulated, and | find, that the
foll owi ng enpl oyees of the Enpl oyer constitute a unit
appropriate for the purposes of collective bargaining

within the meani ng of Section 9(b) of the Act:

! The Petitioner and Intervenor each filed briefs in support of their positions, which have been duly
considered.



Al full-time and regular part-tinme hourly
producti on and mai nt enance enpl oyees,

i ncl udi ng shi pping and receiving clerks and
truck drivers enployed by the Enployer at
its facility located at 7140 Bandi ni

Boul evard, Los Angeles, California;
excluding all other enployees, office
clerical enployees, professional enployees,
wat chnen, guards, and supervisors as defined
in the Act.

| SSUE AND CONCLUSI ON

The sole issue presented is whether the
Petitioner is a |abor organization within the nmeani ng of
the Act. At the hearing, the Intervenor and the Enpl oyer
declined to stipulate that the Petitioner is a | abor
organi zation within the meaning of Section 2(5) of the Act.
Whil e the Enpl oyer took no position on this issue, the
I nt ervenor contended that the Petitioner is not a |abor
organi zation inasmuch as it does not exist for the purpose
of dealing with enpl oyees’ wages, hours, and other terns
and conditions of enploynent, but rather, exists solely for
t he personal benefit of its founder. For the reasons
di scussed below, | find that the Petitioner is a |abor
organi zation within the neaning of Section 2(5) of the Act.

FACTS

The record establishes that, for at |east 40
years, the Intervenor has represented enpl oyees enpl oyed by

t he Enpl oyer in the petitioned-for unit. The | atest



col | ective-bargai ni ng agreenment between the Enpl oyer and
the Intervenor is effective from February 19, 2000, to
February 18, 2005.

On or about May 9, 2003, approximately 20
i ndi viduals net for the purpose of formng the Petitioner.
These individuals, some of whom were enpl oyed by Roy Hansen
Juni or Manufacturing, United Way, and the Enpl oyer, elected
of ficers and adopted a constitution. Wesley Guajardo, who
was el ected National President of the Petitioner, had been
an enmpl oyee of the Intervenor but is currently on |ayoff
st at us.

The m nutes of the May 9 neeting were transcri bed
by the Petitioner’s secretary-treasurer, Peggy Robi nson.
The m nutes evidence that the articles of the proposed
constitution were read by Robinson and thereafter voted
upon by those in attendance. Upon conpletion of this
process, the Petitioner’s constitution was adopted.

Article Il of the constitution sets forth the
Petitioner’s ainms and objectives, and provides, in rel evant
part:

Section 1. To organize in
this I ndependent Union, regardl ess of
race, creed, color, sexual orientation,

or nationality, all working nen and
wor ki ng wonen eligible for menbership.



Section 2. To exist for

t he purpose, in whole or in part, of

dealing with enpl oyers concerni ng

gri evances, |abor disputes, wages,

rates of pay, hours of enploynent, or

condi tions of work.

(Petitioner Exhibit 2)

In addition to the Petitioner’s organizing
efforts anong the enpl oyees of the Enpl oyer, the Petitioner
has engaged in organi zing enpl oyees of other enployers. As
of the date of the hearing, however, the Petitioner has not
filed any other representation petitions or been recogni zed
by any enmpl oyer as the collective-bargaining representative
of its enployees.

ANALYSI S

Section 2(5) of the Act defines the term “I| abor
organi zati on” as foll ows:

The term “| abor organi zati on” nmeans any

organi zation of any kind, or any agency or

enpl oyee representation conmttee or plan,

i n which enpl oyees participate and which

exi sts for the purpose, in whole or in part,

of dealing with enpl oyers concerning

gri evances, | abor disputes, wages, rates of

pay, hours of enploynment, or conditions of

wor K.

Thus, only three requirements nust be net to
establish the status of a |abor organi zati on under the Act.

First, it nmust be an organization or group of any kind.

Second, enployees nust participate in the organization.



Third, the organization nust exist, at least in part, to
deal with enpl oyers concerning wages, hours, or other

wor ki ng conditions. AutoZone, Inc., 315 NLRB 115, 116

(1994).

Application of these factors to the case herein
denonstrates that the Petitioner has satisfied the
statutory requirenents to establish | abor organization
status. The Petitioner is conprised of a group of
i ndi viduals that has held at |east one neeting to el ect
of ficers and establish a constitution. Statutory enpl oyees
were present and actively involved in this neeting and in
the formation of the Petitioner. The adopted constitution
establishes that one of the objectives of the Petitioner is
to deal with enployers concerning enpl oyees’ terns and
conditions of enploynment. Based upon the foregoing, and
the record as a whole, | find that the Petitioner is a
| abor organi zation within the neaning of Section 2(5) of
t he Act.

The Intervenor asserts that the Petitioner is not
a statutory | abor organization inasmuch as it exists solely
for the personal benefit of its founder, Wsley Guajardo.
In this regard, the Intervenor relies on the Board’s

decision in Mari na Associ ates d/b/a Harrah’s Mari na Hot el




and Casino, 267 NLRB 1007 (1983), wherein the Board held

that the petitioner was not a statutory |abor organization.
In that case, the record revealed that the
petitioner’s officers had previously been convicted of
various crim nal acts, including racketeering, arson,
attenmpted bribery, and fraud. At the hearing, the
petitioner refused to make avail abl e necessary facts,
docunments, and wi tnesses subpoenaed by the enpl oyer, often
of fering el aborate and incredi ble explanations to justify
their absence. Based upon the prior crimnal records of
the petitioner’s officers and their |ack of candor and
cooperation at the hearing, the Board affirmed the Regi onal
Director’s conclusion that the petitioner and its parent
organi zati on were not organi zations dedicated to the
interests of the enployees as bona fide collective-
bar gai ni ng representatives, and therefore not | abor
organi zations within the meaning of the Act.

The Intervenor’s reliance on Marina Associates is

m spl aced. The Intervenor has proffered no evidence to
establish a history of crimnal activity by any officer of
the Petitioner, nor did the Petitioner’s officers appear
deceitful or uncooperative at any tinme during the hearing.
Further, as evidenced by its constitution, the Petitioner

exi sts at least in part for the purpose of negotiating



enpl oyees’ terns and conditions of enploynent, and not
solely for the benefit of its founders.

The Intervenor further contends that the Hearing
O ficer commtted prejudicial error when he refused to
allow the Intervenor to question the Petitioner’s officers
regarding the Petitioner’s inconme, source of assets, and
ot her financial matters for the purpose of determ ning
whet her these officers were engaged in crimnal activities
or otherwi se exploiting the Petitioner’s assets for their
own personal profit. | disagree and find that the Hearing
Officer properly excluded this testinony inasnmuch as it is
irrel evant.

As di scussed above, the Petitioner neets the
statutory requirenments to establish | abor organi zation
status. The Intervenor’s line of questioning involving the
Petitioner’s incone and assets was therefore irrel evant and
properly excluded. Accordingly, the Intervenor’s argunents
are rejected.

There are approximately 33 enployees in the unit.

DI RECTI ON OF ELECTI ON

An el ection by secret ballot shall be conducted
by the undersigned anong the enployees in the unit found
appropriate at the tinme and place set forth in the Notice

of Election to be issued subsequently, subject to the



Board’s Rules and Regul ations. Eligible to vote are those
in the bargaining unit who are enpl oyed during the payrol
peri od ending i medi ately preceding the date of this

Deci sion, including all enployees who did not work during
t hat period because they were ill, on vacation, or
tenporarily laid off. Also eligible are enpl oyees engaged
in an econom c strike which commenced | ess than 12 nonths
before the election date and who retained their status as
such during the eligibility period and their replacenents.
Those in the mlitary services of the United States
Governnent may vote if they appear in person at the polls.
Ineligible to vote are enpl oyees who have quit or been

di scharged for cause since the designated payroll period,
enpl oyees engaged in a strike who have been di scharged for
cause since the comencenent thereof and who have not been
rehired or reinstated before the election date, and

enpl oyees engaged in an econom c stri ke which comenced
nore than 12 nonths before the election date and who have
been permanently replaced. Those eligible to vote shal
vote whether they desire to be represented by Western

St at es | ndependent National Union; United Steel workers of

America, AFL-CIO CLC; or Neither.



LI ST OF VOTERS
In order to ensure that all eligible voters my
have the opportunity to be infornmed of the issues in the
exercise of their statutory right to vote, all parties to
the el ection should have access to a |list of voters and
their addresses which nmay be used to comunicate with them

Excel si or Underwear, Inc., 156 NLRB 1236 (1966); NLRB v.

W man- Gor don Conpany, 394 U.S. 759 (1969). Accordingly, it

is hereby directed that within seven (7) days of the date
of this Decision, two (2) copies of an election eligibility
list containing the full nanmes and addresses of all the

eligible voters in each unit shall be filed by the Enpl oyer
with the undersigned, who shall make the |ist available to

all parties to the election. North Macon Health Care

Facility, 315 NLRB 359(1994). |In order to be tinely filed,
such list rmust be received in the NLRB Regi on 21 Regi onal
O fice, 888 South Figueroa Street, Ninth Floor, Los

Angel es, California 90017, on or before Novenber 14, 2003.
No extension of time to file this list shall be granted
except in extraordinary circunstances, nor shall the filing
of a request for review operate to stay the requirenent

here i nposed.
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NOTI CE OF POSTI NG OBLI GATI ONS

According to Board Rul es and Regul ati ons, Section
103. 20, Notices of Election nust be posted in areas
conspi cuous to potential voters for a m ninmmof three (3)
wor ki ng days prior to the day of the election. Failure to
follow the posting requirenent may result in additional
litigation should proper objections to the election be
filed. Section 103.20(c) of the Board s Rul es and
Regul ations requires an enployer to notify the Board at
| east five (5) full working days prior to 12:01 a.m of the
day of the election if it has not received copies of the

el ecti on noti ce. Cl ub Denpbnstration Services, 317 NLRB 349

(1995). Failure to do so estops enployers fromfiling
obj ecti ons based on nonposting of the election notice.
RI GHT TO REQUEST REVI EW
Under the provision of Section 102.67 of the
Board's Rul es and Regul ations, a request for review of this

Deci sion may be filed with the National Labor Rel ations
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Board, addressed to the Executive Secretary, 1099 14th
Street, N.W, Washington, DC 20570. This request nust be
received by the Board in Washi ngton by Novenber 21, 2003.

DATED at Los Angeles, California this 7th day of

Novenmber, 2003.

/s/Victoria E. Aguayo
Victoria E. Aguayo

Regi onal Director, Region 21
Nati onal Labor Rel ati ons Board

177-3925
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